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MEMORIAL 


F O R 


William Smith, only ſon and heir of the deceaſed 
Dr Robert Smith of Forret, Purſuer, 


AGAINST > 


Mrs Eliſabeth Moodie, relict of the aid Dr Robert 
Smith, his mother, Defender. 


handſome fortune, partly heritable, partly move- 

able; he is his father's only child; and was but an 
infant when his father died, ſo that he could not poſſibly 
vive him any juſt cauſe of offence ; but being of an eaſy, in- 
dolent diſpoſition, his wife got ſuck an abſolute aſcendant o- 
ver him, as is believed to be withent example; and the uſe 
ſhe made of that aſcendant, is but: too fatal a proof of Dr 
Smith's imprudence in throwing all i into her hands. 

He bought the eſtate of Forret, or which he paid about 
52,000 merks Scots ; and he purchaſed a houſe in the town 
of Montroſe, at the pr ice of 7000 merks: and took the rights 
of both conceived in favour of his wife in liferent ; ſo that, 
while ſhe lives, the neem cannot draw one penny out of 
thoſe ſubjects. 
Another, and ſtill more extracodifary; effect of the lady's. 
A influence 
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HE. purſuer's ſituation ir; life is remarkably hard: 
His father, Dr Smith, Hed poſſeſſed of a very 
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influence and aſcendant, was her prevailing with the Doctor, 
to take moi of the bonds for ſums which he had occaſion 
to lend out, ſimply and abſolutely in her name; which, how- 
ever induſtriouſly concealed, after the Doctor's death, diſco- 


very was made of theſe, to the amount of L. 1758: 15:4 


Sterling; and there is reaſon to believe, that ſhe is poſſeſſed 


of other bonds to more than double the extent of thoſe al- 
ready diſcovered; all which ſhe pretends to be her proper ac- 


quiſitions ſince the Doctor's death. And, to crown the whole, 


{he took from the Doctor, in 1751, a general diſpoſition of 


the whole executry that ſhould belong to him at his death, 


conſtituting and appointing her his ſole executrix, and uni- 1 


verſa] legatar ; the alſo procured herſelf to be nominated 


tutrix and curatrix to the purſuer, her only child; by means 
of all which, the purſuer was left in a ſtate of abſolute de- | 
pendence on her, and could not command a penny of money | 


ſo long as ſhe lived. 


As the purſuer advanced in years, he was anxious to be 


put into ſome way of buſineſs, whether as a merchant or me- 
chanic, that might enable him to do for himſelf ; but his mo- 


ther, without regard either to his inclinations or abilities, 
would have him a ſcholar, to qualify him for being of ſome 


learned profeſſion ; though it ſoon came to be diſcovered that 


he was quite unfit for it, nothing would ſatisfy, unleſs he 


was a ſcholar. And he did all he could to comply: but ha- 
ving no genius for any thing of the kind, he was at length 
obliged fairly to give it up, in hopes that his mother, be- 
fore it was too late, would advance him a few hundred 
pounds, to account of his own fortune in her hands, and 
thereby be enabled to do ſomething for himſelf; but any aſ- 
ſiſtance of this kind was what ſhe poſitively refuſed. 

Even when he advanced to manhood, ſhe kept him ſo poor 


in his cloaths, and ſo bare in money, that he was aſhamed 


to be ſeen in any creditable company; and all he could gain 


from 15 was, an UNgracions er, that if he choſe to reſide 
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in family with . he ſhould have his bed and board gratis, 
where he would have nothing to do, but to count his ten fin- 
gers, and the prime of his life paſs over in that ſtate of in- 
dolence and inactivity. 

He employed their common friends to ſolicit a ſupply of 
one kind or another; either ſuch an annual ſupply as might 
afford him an aliment, which by her marriage- contract ſhe 
was bound to do, till he came of age; or if ſhe rather choſe, 
to give him a few hundred pounds, to enable him to enter 
into trade: but to all theſe ſhe gave a nolumus. 

Neceſſity knows no law; and therefore, however unwilling— 
ly, he was at length obliged to bring the preſent proceſs; 
whereby, in the e place, he claims his legitim; 2dly, an a- 
liment; 3dly, the price of a fir-wood, which ſhe, in the cha- 
racter of tutrix, had ſold and diſpoſed of during his mino- 
rity, and received the price. 

Each of theſe articles were 1n effect ſo many different 
claims, independent of one another; for the purſuer all along 
declares, that he had but one object in view, viz. to obtain 
either a reaſonable aliment, or a ſuitable ſupply of money 
to enable him to do for himſelf. | 

That branch of the proceſs which reſpects the aliment is 
hitherto undetermined, and lies before your Lordihips, it 
being an inner-houſe proceſs ; as it was contended, on the 
part of the lady, That no aliment ſhould be finally decreed, 
till the other two branches of the proceſs were brought for- 
ward; as whatever ſums he ſthould recover in theſe other 
branches of the cauſe, conſideration behoved to be had there- 
of in modifying the aliment: and accordingly your Lord- 

ſhips have hitherto proceeded no further therein, than to mo- 
dify an interim aliment ; abundantly ſmall, it muſt needs be 
confeſſed, but which he was willing, for peace ſake, to ac- 
cept of, till matters could be brought to a final concluſion. 

That other branch of the cauſe, which reſpects the claim of 


legitim, met with great W from an unwillingneſs 
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to make diſcovery of the juſt amount of the Doctor's execu- 
try, whether ſtanding in his own perſon at his death, or in 
the perſon of his widow ; and in which the purſuer has teen 
ſo far ſucceſsful, as to force a diſcovery of bonds and other 
Acurities to the amonnt of I. 1758: 15: 4; upon which a 
queſtion aroſe, Whether theſe ſhould be conſidered as part of 
the Doctor's perſonal eſtate? but as that point, and conſe- 
quently the purſuer's claim of legitim, as depending thereon, 
lies before your Lordſhips upon petition and anſwers, it 

would be improper to ſay more upon that head. 
Te third aud laſt article claimed by the purſuer, was the 
price of a fir. wood, fold and diſpoſed of by the defender du- 
ring rhe purſuer's minority, at the agreed price of L. 261, 16s, 
Sterling, of which ſhe appears to have received the payment 
in May 1762. 

It was pleaded for the defender, That being conjunct fiar 
of the lands of Forret, ſhe was intitled to cut ſuch of the 
woods as were of an age proper to be cut; that this fir- 
wood was fully grown, and part of it ſeemingly upon the 
decay ; and conſequently, that as the cutting of this wood 
happened during the period of her liferent, ſhe was intitled to 
the price; and that ſuppoſing ſhe were to be made liable for 
the price, the ſame would be compenſated by the aliment ſhe 
had furniſhed to the purſuer, as well ods as during the de- 
pendence of the proceſs. 

The Lord Ordinary, upon adviſing what was pleaded by 
both parties upon this point, gaveJudgement for the purſuer ; 
and was, it 1s believed, Alpe fed to have refuſed a repreſenta- 
tion againſt the ſame. 

But upon a ſuggeſtion from the purſuer, that as the two 
other branches of the proceſs lay before the whole Lords, 


there might ſeem to be ſome little connection between the 


two queſtions, and therefore that it would be more expedi- 
ent that all the three points ſhould be taken under conſidera- 
tion of the court at one and the ſame time, his Lordſhip made 

| aviſandum 
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zviſandum with this branch of the cauſe, and appointed par- 
tics to lodge their memorials : in obedience to which, this is 
humbly offered on the patt of the purſuer. 

And not to multiply words unneceſſarily, he appeals to e- 
very lawyer who has wrote upon the ſubject, and to repeat- 
ed deciſions of this court, eſtabliſhing this general propoſition, 
That liferenters, whether by reſervation, which is the highelt 
ſpecies of liferent, or as conjunct fiars, which ſtand next in 
oder, or ſimple ſiterenters, have no right to the wood s grow- 
ing upon the liferent-lands. 

Ii has indeed been diſputed, whether liferenters by reſerva- 
tion, or conjunct fiars, were not intitled to cut as much of 
the ſilva cedua as was neceſſary for the uſe of the liferent- 
lands, But no lawyer to the purſuer known, has ſaid, that 
liferenters of any kind have any further right to the woods, 
than what is requitite for ſupporting the houſes and other ne- 
ceſſary uſes of the literent-lands ; but that any liferenter 
ſhould be intitled to cut planted timber, eſpecially fir, which 
when once cut does not grow again, is a very new doctrine. 

The liferenter by reſervation, of all others approaches near- 
eſt to an abſolute fiar; upon this principle, That when he diſ- 
pones away the fee, under reſervation of his own liferent, 
what he ſo reſerves, is part of the fee or property that was 
formerly in him, which therefore. falls to be moſt liberally 
conſtrued: he may enter vaſſals, and has right to all the ca- 
ſualties of ſuperiority that fall due during his incumbency. 

But forcible as this liferent is in law underſtood to be in 
other particulars, yet, guoad the growing woods, it is never un- 
derſtood to go further, than to intitle the liferenter to the uſe 
of ſo much of the flva cedua as is neceſſary for the uſes of 
the liferent-lands. 

It has been made a n whether, ſuppoſing a large 
wood to be divided in ſo many haggs as to afford an annual 
cutting of a hagg, and which to appearance will laſt ſo to 


all eternity, whether, 1 in ſuch caſe, the liferenter by reſervation, 
CG or 
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or conjunct fiar, might not be intitled to the cutting of theſe 
haggs, conſidered as the natural fruits of the ground: but 


whatever may be the judgement of the law in that caſe, as 
there can be no analogy between that and the preſent caſe, 


it is in vain to chaſe difficulties, or to argue abſtract points 


which do not apply. | 

Lord Stair, lib. 2. tit. 6. $ 11.—Lord Bankton, book 2. tit, 
6. § 6.—and Mr Erſkine, book 2. tit. 9. § 32. do all con- 
cur in eſtabliſhing this general propoſition, That fimple life- 
renters have no right to woods of any kind; and that life. 
renters by reſervation, or conjunct fiars, have only right to 


ſo much of the /ilva cedua as is neceſſary for the uſes of the 


liferent-lands. And the ſame rule obtains with reſpect to 
coals : neither of them are properly frudtus; and therefore 
they do not fall under the right of liferent. And if your 
Lordſhips take the trouble to caſt an eye upon the Law-Dicti- 
onary, voce Liferenter, p. 548. and 549. you will find a ya- 
riety of caſes where it was ſo judged. 


Amongſt theſe, Harcaſs collects a deciſion in March 1683, 


Creditors of Muſwell, againſt the Children, where “it was 
found, That woods were not the property of a father who 
had diſponed the fee of his lands to his ſon, reſerving his 
„ liferent; and that the father had only liberty to cut ſo much 
„ as was needful for repairing of the houſes; and could not 
diſpoſe upon or ſell any part, unleſs the wood was uſed 
formerly to be cut in yearly haggs.” 


And in the caſe of Ferguſon againſt Ferguſon, ſo recent 


as December 1737, it was in terminis found, that a liferenter 
by reſervation could cut ſuch of the woods upon the eſtate 
as were of the nature of ſilva cedua, according to the cuſtom 
and uſage of the country where the woods grew. 

This principle being eſtabliſhed, it is a circumſtance of no 
moment, whether this fir-wood had come to maturity or not. 


When it was cut, it was not filva cedua, or natural wood, 
which ſprings from the root as oft as it is cut; it was a par- 
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x of firs planted by the hand,. which when once cut, could 


never grow again. So that in giving theſe to the liferenter. 
ſhe would carry off the whole property of the ſubject. A 
liferenter's right can go no further than what is conſiſtent 
with the nature of a liferent, viz. alva rei ſubſtantia; which 
can never apply to fir-woods, which confeſſedly do not ſpring 


from the root. 


And to do the defender juſtice, ſhe does not ſeem to enter- 
tain any ſanguine hopes of prevailing in this plea 3 and there- 
fore betakes herſelf to a ſeparate independent point ; where- 
by, upon ſuppoſition of the purſuer's being found intitled to 
the woods, ſhe inſiſts, that ſhe ought to be allowed to apply 
the price thereof towards repayment of the aliment which 
ſhe has furniſhed to the purſuer, | 

After all that the purſuer has experienced of his mol 5 
ſeverity, he is willing to hope, that this does not proceed from 
her, but from thoſe who have the management of her affairs; 
as it is impoſſible to conceive, ſhe could wiſh, or intend, to leave 
the purſuer, her only child, altogether deſtitute, Bur be that 
as it will, ſhe can have no ſuch claim during the years of the 
purſuer's minority; as by her contract of marriage, ſhe is 
expreſsly taken bound to aliment the purſuer during his mi- 
nority. And as to what he has received ſince he came of 
age, by orders of your Lordſhips, for his interim aliment, 
under which muſt be comprehended the expences he is neceſ- 
ſarily put to in carrying on this litigation, your Lordſhips 
will not allow ſo ungracious à plea as to bygones: and for 
the time to come, he is hopeful your Lordſhips will put him 
in a condition, in ſome ſhape or other, to do for himſelf; or 
decree him ſuch an aliment, as is in ſome degree ſuitable to 
the fortune he muſt ſucceed to ſooner or later; and to the 
affluent circumſtances of his mother. 

Some expences are ſaid to have been incurred, in operating 
payment of the price of this wood from the purchaſers; ; bur 
as nothing is produced to "_— the fact, it cannot be taken 

| upon 
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upon a bare averment: and there is ſtrong evidence in proceßz, 
that if any expences could he incurred, they mult have been very 
inconſiderable; for as the contract of ſale ot the wood bearg 
date in December 1760, and the price payable at Whitſunday 
thereafter, it will not be denied that the price was actually 
paid within four days after it became due; ſo that it muſt 
have been wanton to a degree, if any expences worthy of a 
name had been deburſed in that time. | 

The purſuer has already ſaid, That he is unwilling to dif. 
oblige his mother, by preſſing any of theſe claims; all that 
he demands, is a reaſonable allowance for his ſubſiſtence, | 
which he is willing to take 1n any ſhape: and as the Lord N 
Ordinary took this point to report, with a view that the whole 
points, which ſtand now ſcattered and diſperſed, might re- 
ceive one judgement upon the whole, and which is believed 
to be the inducement for your Lordſhips delaying to give a 
ſettled aliment till the other branches of the cauſe ſhould be 
brought forward; now that the whole lies before your Lord- 
Hthips, it is hoped you will take them all under conſideration} 
at one and the ſame time, and give ſuch — upon the 
whole as to you ſhall ſeem juſt. b 


In reſpect whereof, &c. 
ALEX, LOCK HART. 


